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What Is a Contract?

These Are Contracts…

But So Is This…

Why Do We Have Contracts?
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Vendor Contracts
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Flexible + Specific
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Vendor Licenses
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Limitations
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Authorized Sites
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Authorized Users Only
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Authorized Uses Only
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Perpetual Access
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Perpetual Access
Notwithstanding anything else in the
Agreement, Licensor grants to Licensee a
nonexclusive, royalty-free, perpetual license
to use any Licensed Materials accessible
during the term of this Agreement. The
means by which Licensee shall have access
to such Licensed Materials shall be in a
manner and form substantially equivalent to
the means by which access is provided under
this Agreement. At its sole discretion, the
Licensee may use Portico or other third-party
solutions to host the Licensed Materials.
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Content Changes
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Content Changes
If any portion of the Licensed Materials is transferred to
or acquired from another party, Licensor shall use best
efforts to ensure that Licensee does not lose access to
content subject to this Agreement as a result of the
transfer or acquisition. Any archival and perpetual
access rights that have been granted shall be honored,
whether the Licensor is acting as the transferring or
acquiring party. If Licensor is transferring any portion of
the Licensed Materials to another party, Licensor will
use best efforts to assign all rights and obligations to
the assignee. If Licensor is acquiring works that become
subject to this Agreement, Licensor will use best efforts
to acquire the rights to perform under this Agreement,
including but not limited to perpetual access rights.
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Data Mining
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Data Mining
Authorized Users may use the Licensed Materials to perform
and engage in text and/or data mining activities for academic
research, scholarship, and other educational purposes, utilize
and share the results of text and/or data mining in their
scholarly work, and make the results available for use by
others, so long as the purpose is not to create a product for
use by third parties that would substitute for the Licensed
Materials. Licensor will cooperate with Licensee and
Authorized Users as reasonably necessary in making the
Licensed Materials available in a manner and form most useful
to the Authorized User. If Licensee or Authorized Users
request the Licensor to deliver or otherwise prepare copies of
the Licensed Materials for text and data mining purposes, any
fees charged by Licensor shall be solely for preparing and
delivering such copies on a time and materials basis.
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Fair Use
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Fair Use
Nothing in this Agreement shall be interpreted to
diminish the rights and privileges of the Licensee or
Authorized Users with respect to any of the Licensed
Materials, including exceptions or limitations to the
exclusive rights of copyright owners, such as fair
use, under Section 107 of the U.S. Copyright Act. In
the event that any content included in the Licensed
Materials is in the public domain or has been issued
under a Creative Commons or other open license,
Licensor shall not place access, use or other
restrictions on that content beyond those found in
the open license, where applicable.
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Author Rights
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Author Rights
Notwithstanding any terms to the contrary in any
author agreement between authors and Licensor,
authors who are Authorized Users of Licensee
(“Authors”), whose work (“Work”) is accepted for
publication by Licensor during the Term, shall retain
the non-exclusive, irrevocable, worldwide, royalty-free
right to use their Work for scholarly and educational
purposes, including self-archiving or depositing the
Work in institutional, subject-based, national, or other
open repositories or archives, and to comply with all
grant or institutional requirements associated with the
Work. Nothing in this section shall limit any other rights
that Licensee or any Author may have to deposit, host,
or make available the Work published by Licensor.
Flickr/Mark Robinson (CC BY NC)

Vendor Contracts
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Liability
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Liability
Customer will take reasonable steps to ensure that
Customer’s Authorized Users will use the Products
according to the terms of this Agreement. The Customer
shall indemnify the Company against any claims or
losses, including reasonable attorneys’ fees, arising in
whole or in part from any violation by the Customer.
The Customer assumes the sole responsibility for all
use of the Products by its Authorized Users.
Customer agrees to use reasonable efforts to notify its
Authorized Users of the terms of this Agreement and of
Authorized Users’ responsibility to use the Products
according to the terms of this Agreement. Authorized
Users are not party to this Agreement. The Provider
acknowledges that Customer cannot monitor, control, or
proactively enforce the behavior of Authorized Users.
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Nondisclosure
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Nondisclosure
Each Party may have or may become aware of information
regarding the other Party that is confidential or proprietary
in nature, including but not limited to information concerning
its business, processes, donors or funders, administration
and related offices, software, marketing, pricing, formulas,
customers, suppliers, vendors, operations, and finances.
The Parties agree that they will take all reasonable steps
necessary to maintain the confidentiality of any such
information during and after the Term. Failure to comply with
any provisions in this Article VII on the part of either Party
shall entitle the other Party to equitable remedies in addition
to all other remedies at law or under this Agreement.
Institution agrees to maintain the confidentiality of pricing
information for 3 years from receipt by Institution, except
as required by applicable law, court order, or legal process.
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Exclusivity
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Exclusivity
The Client agrees to sell its Surplus Equipment
exclusively to us during the term of this Agreement.
In the event that we elect not to purchase specific
Surplus Equipment from the Client, Client is free to
offer such Equipment for sale to other parties as it,
in its sole discretion, deems appropriate.

Intentionally omitted.
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Warranties
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Warranties
Software is provided “as is” and is exclusive of any
warranty, whether express or implied, including
without limitation, any warranties of merchantability,
fitness for a particular purpose, or non-infringement.

Except as provided for in the Service Level Agreement
and documentation attached as Appendix B and
incorporated by reference into this contract.
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Accountability
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Accountability
The Firm will use reasonable efforts to ensure the Systems
are available during 98% of the Term of this Agreement.
Downtimes shall be calculated to exclude outages due to
scheduled or emergency maintenance, telecommunications
or power disruptions caused by third parties, and any other
causes beyond the Firm’s reasonable control.

The Firm will use commercially reasonable efforts to ensure
the Systems are available 99.9% of the time. In the event that
the Firm fails to meet the Uptime Commitment for any rolling
3 month period, Institution shall receive a refund of the Fees
for the impacted System paid during those 3 months.
99.8% to 97% Availability
25% Refund
97% to 95% Availability
50% Refund
Below 95% Availability
100% Refund
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Consortial Memberships
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Consortial Memberships
This Agreement provides the University with membership
in the XYZ Consortium and its Membership Program.

This Agreement governs participation by the University in
the XYZ Program. The University may terminate this
Agreement and participation in XYZ at any time and for any
reason. Effective immediately upon such termination, the
University shall cease to have any obligation or liability to
the Program or any of its member institutions. Under no
circumstances shall the University be held liable or
responsible for any obligation of the Program, its Parent
Company, or any of their respective member institutions.
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Termination
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Termination
Licensor may terminate this Agreement for breach on
written notice to Licensee. In the event of early termination
for any reason, Licensee shall not be entitled to any refund
of fees paid for the Term of the Agreement. On termination
for any reason, the Licensee and its Authorized Users shall
cease to use and shall immediately delete or destroy any
copies of the Licensed Materials in their possession.
The University may terminate performance of work under
the Contract in whole or in part whenever, for any reason,
the University shall determine that such termination is in
the best interest of the University and/or the State. In the
event of alleged breach, Licensor shall promptly notify
Licensee in writing and shall provide a cure period of thirty
(30) days prior to terminating this Agreement. In the event
of early termination, save for material breach by Licensee,
Licensee is entitled to a prorated refund of any fees paid.

Terms of Service
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Terms of Service
Licensor reserves the right to change, modify, add,
or remove portions of the Terms of Service at any
time. The Licensee's continued use of the Software
following the posting of any changes will mean that
the Licensee has accepted those changes.

This is when you negotiate a formal signed license
and specify that it supersedes any online terms of
use, click-through agreements, or end user license
agreements for both the client and the users and
must include notice and acceptance of changes.
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Enforceability
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Enforceability
Partners agree to hold the designated items for 15 years
from the year of commitment. The Executive Committee will
revisit the retention period at least once every five years to
determine if circumstances warrant extending or reducing
the commitment periods for certain kinds of materials.
Retention commitments survive membership.

This Memorandum of Understanding is not a contract or an
agreement to enter into a contract. This Memorandum is
non-binding to all parties of the Memorandum. No liability
may arise from this Memorandum to any parties to the MOU.
Should a dispute arise from this MOU the parties should first
attempt resolution through the Executive Committee.
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Right to Audit
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Right to Audit
During the term of this Agreement, and for up to one (1)
year after all Fees due hereunder for use of the Materials
cease to be incurred by you, upon reasonable notice to
you, we and/or our agents or representatives may audit
your compliance with this Agreement. During this time, you
shall keep and maintain clear, accurate, and complete
books and records. In the event that such audit identifies
underpayment of five percent (5%) or more, you shall
reimburse us for the cost of such audit.

Intentionally omitted.
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Data Ownership and Usage
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Data Ownership and Usage
You retain ownership of your Data and hereby grant us a
perpetual, worldwide, royalty-free license to use the Data
for any business purpose, including but not limited to
developing system enhancements and new products.

All Data that you post within the System will continue to be
owned by you. We will not sell or disclose any of the Data to
third parties or use the Data for any purpose, without your
express written permission or in response to a subpoena,
court order, or other legal action. If Licensor is compelled
by law or court order to disclose any Data, Licensor shall
provide the Licensee with adequate prior written notice as
soon as practicable, so that Licensee or Authorized Users
may seek protective orders or other remedies.
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Backups & Security
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Backups & Security
We are committed to keeping your data safe and secure
and will return your Data to you upon the termination of
this Agreement.

We will send you all your Data in an agreed-upon format at
no charge upon termination of this Agreement. All copies,
including backup copies, of your Data that are hosted by us
will be backed up on a continual basis and stored in secure
facilities according to industry standards. Backups of your
Data will be provided to you in industry-standard formats on
a quarterly basis (every third month). All of your Data hosted
by us or our subsidiaries or agents will be destroyed within
30 days of the termination of this Agreement and the
successful transfer of all your Data to you.
Flickr/Mark Robinson (CC BY NC)

User Privacy
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User Privacy
We will not share client information with third parties,
except as permitted by our Privacy Policy, which is
accepted and agreed to by each Licensed User. We
comply with applicable FERPA/HIPAA guidelines.

We will not disclose client information to third parties,
without your express permission or as required by
law. We may require Licensed Users to accept a
click-through agreement; if so, this Agreement will
supersede the provisions of any such clickwrap. See
Section 5 for our FERPA and HIPAA declarations.
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Transfer of Title
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Transfer of Title

Title to Products shall pass to Customer on payment in full.

Title to Products shall pass to Customer on receipt
and acceptance by Customer of the Products in
agreed-upon condition and working order.
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Nondisparagement
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Nondisparagement
The Organization retains all rights to prosecute, to
the fullest extent of the law, any use of its Works in a
manner that falsifies, misrepresents, disparages or
fraudulently uses the Works, or disparages or harms
the reputation of the Organization.
We reserve the right to terminate this Agreement if we
believe in good faith that the conduct of Authorized
Users is harmful to our interests, the publications on
this site, other subscribers, or other users.
Nothing in this Agreement or any Terms of Service
shall be interpreted to diminish the rights and
privileges of the Licensee or Authorized Users with
regard to intellectual freedom or freedom of speech,
including public expressions regarding the Vendor.
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Wrapping Up
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